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Chapter 15 In Practice: Bankruptcy Court Lacks Jurisdiction To Adjudicate Avoi dance
Actions In Chapter 15 Under U.S. Or Foreign Law

M Pedro Jinenez
By M Pedro Jinmenez and Mark Dougl as

April 17, 2009, will mark t he t hree-and-one-hal f-year anniversary of the effective date
of chapter 15 of the Bankruptcy Code, which was enacted as part of the conprehensive
bankruptcy reforns inplenmented under the Bankruptcy Abuse Prevention and Consumer
Protecti on Act of 2005. Governi ng cross-border bankruptcy and i nsol vency cases, chapter
15 is patterned after the Mbdel Law on Cross-Border Insolvency (the "Mdel Law'), a
framework of legal principles formulated by the United Nations Commission on Inter-
nati onal Trade Law in 1997 to deal with the rapidly expandi ng vol une of international
i nsol vency cases. The Model Law has now been adopted i n one formor anot her by 15 nati ons
or territories.

The jurisprudence of chapter 15 has evol ved rapidly since 2005, as courts have
transitioned in relatively short order fromconsidering the theoretical inplications
of a new | egislative regi ne governing cross-border bankruptcy and insol vency cases to
confronting the newlaw s real -worl d applications. An inportant step in that evol ution
was the subject of a ruling recently handed down by a M ssissippi district court. In
Fogerty v. Condor Guaranty, Inc. (In re Condor Insurance Limited (In Oficial Li-

qui dation), 2009 W 321627 (S.D. Mss. Feb. 9, 2009), the court held that, unless the
representative of aforei gn debtor seeking to avoi d pre-bankruptcy asset transfers under
either U S. or foreign law first commences a case under chapter 7 or 11 of the U. S
Bankr upt cy Code, a bankruptcy court | acks subject matter jurisdictionto adjudicate the
avoi dance acti on.

Under chapter 15, aduly accredited representative of aforeigndebtor may file apetition
ina US. bankruptcy court seeking "recognition" of a "foreign proceeding." "Foreign
proceedi ng" is defined as:

a collective judicial or adm nistrative proceeding in a foreign country, including an
interimproceeding, under a lawrelating to insolvency or adjustnent of debt in which
proceedi ng the assets and affairs of the debtor are subject to control or supervision
by a foreign court, for the purpose of reorganization or |iquidation.

© 2009 Thonson Reuters. No Claimto Oig. US CGov. Wrks.



4/14/09 MONDAQ (No Page) Page 2

Because nore than one bankruptcy or insolvency proceedi ng may be pendi ng agai nst the
sane foreign debtor in different countries, chapter 15 contenpl ates recognition in the
U. S. of botha"nmain" proceedi ng--a case pendi ng i n what ever country contai ns the debtor's
"center of mamin interests”--and "nonnmai n" proceedi ngs, which nay have been commenced
in countries where the debtor nerely has an "establishment."

Upon recognition of a foreign "main" proceedi ng, certain provisions of the Bankruptcy
Code automatically comeintoforce, while others may be depl oyed i nthe bankruptcy court's
di scretion by way of "additional assistance" to the forei gn bankruptcy case. Anpong t hese
are the automatic stay (or an equivalent injunction) preventing creditor collection

effortswithrespect tothe debtor or its assetslocatedinthe U S. (section 362, subject
to certain enunerated exceptions); the right of any entity asserting an interest in the
debtor's U S. assets to "adequate protection" of that interest (section 361); the power
to avoi d unaut hori zed post-recognition asset transfers (section 549); and restrictions
on the debtor's ability to use, sell, or lease its U S. property outside the ordinary
course of its business (section363). Incontrast, if theforeignproceedingisrecognized
as a "nonnai n" proceedi ng, then the bankruptcy court may, but is not required to, grant
a broad range of provisional and other relief designed to preserve the foreign debtor's
assets or otherw se provide assistance to a main proceedi ng pendi ng el sewhere.

Once a foreign nmain proceeding is recognized by the bankruptcy court, the foreign
representative is authorized to operate the debtor's business in much the sanme way as
a chapter 11 debtor-in-possession. He can al so conmence a full-fl edged bankruptcy case
under any ot her chapt er of the Bankruptcy Code, so |l ong as the foreign debtor is eligible
to file for bankruptcy in the U S. and the debtor has U S. assets.

The foreign representative in a recogni zed chapter 15 case may intervene in any court
proceedings in the US. in which the foreign debtor is a party, and it can sue and be
sued in the U S. on the foreign debtor's behal f. The representative is also conferred
wi t h some of the powers given to a bankruptcy trustee under t he Bankruptcy Code, alt hough
t hose powers do not include the ability to invalidate pre-bankruptcy preferential or
fraudul ent asset transfers or obligations, unless a case is pending with respect to the
forei gn debtor under another chapter of the Bankruptcy Code.

This limtationis spelledout in sections 1521 and 1523 of the Bankruptcy Code. Section
1521(a)(7) provides that upon recognition of a foreign proceeding, the court may grant
"any appropriaterelief” including"additional relief that nay be avail ableto atrustee,
except for relief available under sections 522, 544, 545, 547, 548, 550 and 724(a)."
Section 1523(b) authorizes the bankruptcy court to order relief necessary to avoid acts
that are "detrimental to creditors," providing that, upon recognition of a foreign
proceedi ng, a foreign representative has "standi ng in a case concerning the debtor under
anot her chapter of thistitletoinitiate acti ons under sections 522, 544, 545, 547, 548,
550 and 724(a)." The referenced provi sions of the Bankruptcy Code pertain generally to
a bankruptcy trustee's powers to avoid pre-bankruptcy transfers that are either
preferential or fraudul ent.

The legislative history of sections 1521 and 1523 provide as foll ows:

[ Section 1521] follows article 21 of the Mbdel Law, with detail ed changes to conform
to United States | aw. The exceptions in subsection (a)(7) relate to avoiding powers.
The foreign representative's status as to such powers i s governed by section 1523 bel ow.
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[ Section 1523] follows article 23 of the Mbdel Law, with wording to fit it within
procedure under this title. It confers standing on a recogni zed foreign representative
to assert an avoi dance action but only in a pendi ng case under another chapter of this
title. The Model Lawis not cl ear about whether it would grant standing in a recogni zed
foreign proceedingif nofull casewere pending. Thislimtationreflects concerns raised
by the United States del egation during the UNCI TRAL debates that a sinple grant of
standing to bring avoi dance actions neglects to address very difficult choice of |aw
and forumissues. This limted grant of standing in section 1523 does not create or
establish any | egal right of avoi dance nor does it create or inply any legal rules with
respect tothe choice of applicablelawas tothe avoi dance of any transfer of obligation.
The courts will determine the nature and extent of any such action and what national
| aw may be applicable to such action.

H R Rep. 109-31(1), at 178-79 (2005) (footnotes om tted). I n Condor | nsurance, the court
consi der ed whet her sections 1521 and 1523 precl ude a foreign representative in a chapter
15 proceedi ng fromseeki ng to avoi d transfers under non-U. S. | awwi t hout first comenci ng
a chapter 7 or 11 case with respect to the debtor.

Condor Insurance, Linmted ("Condor"), is a corporation organi zed under the |l aws of the
Federation of Saint Kitts and Nevis that formerly operated an i nsurance and surety bond
busi ness. Condor becane the subject of a wi nding-up petition under Nevis law in 2007.
The conpany's court-appointed liquidators filed a petition the follow ng year in the
U S. for recognition of the Nevis w nding-up proceedi ng under chapter 15. After the
M ssi ssi ppi bankruptcy court entered an order recogni zing the wi nding-up as a foreign
mai n proceedi ng under chapter 15, the |iqui dators comenced an adversary proceeding in
t he bankruptcy court seeking to avoid as fraudul ent transfers aggregating nore than $313
mllion to Condor affiliates and principals. The defendants noved to disniss, claining
that the bankruptcy court lacked jurisdiction to grant the relief requested. The
bankruptcy court agreed.

On appeal to the district court, the |iquidators argued that the | anguage of sections
1521 and 1523 clearly indicates that foreign representatives are prohibited from
utilizing certain sections of the U S. Bankruptcy Code to avoid transfers but are not
precluded fromrelying on foreign lawto do so. The district court concluded that "the
pl ai n | anguage of t he statutes does not specifically address the use of avoi dance powers
under foreignlaw " Even so, the court enphasi zed, "the choi ce of lawthat i s to be applied
toalawsuit is determ ned by a court having jurisdiction over the case, and the parties
are not permtted to choose whatever |law they wish when filing a lawsuit."

According to the district court, section 1521 speaks to the "types of powers and relief"
that are available to a foreign representative, and | awrakers arguably referred to
speci fic provisions of the Bankruptcy Code nerely "to specify the types of powers that
foreign representatives do not have." Gven its conclusion that the express |anguage
of the provisions is anbi guous, the district court examned their |egislative history.
Based on t hat i nquiry, the court concl uded that sections 1521(a)(7) and 1523 "are i nt ended
to exclude all of the avoi dance powers specified, under either United States or foreign
I aw, unless a Chapter 7 or 11 bankruptcy proceeding is instituted." A contrary de-
term nation, the court explained, "would conflict with Congress' expressed desire that
courts nake the choice of law deternmination in a full bankruptcy proceeding." It
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accordingly affirnmed the ruling bel ow

Condor Insurance is indicative of the kinds of challenges faced by U S. courts in
fleshing out the details of a relatively new and untested | egislative framework. The
ruling my also illustrate that, despite the many years devoted by | awrakers, re-
structuring professionals, andinternational | awexperts to the arduous task of devi sing
a wor kabl e franmewor k of rul es appl yi ngto cross-border bankruptcy cases, questions |inger
regardi ng howthe rul es are supposed to work. For exanple, notw thstandi ng the district
court's reasoning in Condor Insurance, it is not clear, based upon the express | anguage
of chapter 15 and its brief | egislative history, whether | ammakers i ntended to precl ude
actions to avoi d pre-bankruptcy transfers under foreign lawin the absence of a chapter
7 or 11 filing by the debtor.

The bankruptcy or insolvency | aws of several other nations (e.g., Germany, the U K
and Japan) provide that transfers that either are fraudul ent or unfairly prefer creditors
may be voi ded by the functional equivalent of a bankruptcy trustee. In ancillary
proceedi ngs commenced under forner section 304 of the Bankruptcy Code, sone courts
di sagreed as to whether the representative of a foreign debtor could, sinply by filing
a section 304 petitioninthe US., legitimtely assert avoi dance powers ari sing under
non-U. S. lawto recover assets located in the U S. The prevailing viewon that question
was that avoi dance powers were not available in an ancillary proceedi ng but could be
used i n a pl enary case under chapter 7 or 11. According to the court i nCondor |nsurance,
chapter 15 continues that practice--sections 1521 and 1523 preclude the assertion of
avoi dance actions ari sing under donestic or foreignlawin the absence of a filing under
anot her chapter of the Bankruptcy Code. However, with the exception of section 544
(di scussed bel ow), sections 1521(a)(7) and 1523(b) expressly reference only transfers
t hat can be avoi ded under ot her provisions of the U S. Bankruptcy Code. The | egi sl ative
hi story certainly suggests that | awnmakers i ntendedthelimtationto enconpass avoi dance
causes of action under non-U. S. lawdue to difficult choice-of-lawand -forumquestions,
but the provisions do not on their face express this intention.

Final |y, one avenue of inquiry onthis issue apparently overl ooked by the court i n Condor
I nsurance is the inmpact of section 544 (which is anong the provisions referenced in
sections 1521 and 1523). Section 544(b) provides that a bankruptcy trustee nay avoid
any transfer "that is voidable under applicable |law' by an unsecured creditor of the
debtor. If "applicablelaw' wereinterpretedtoinclude foreignlaw the bar to asserting
avoi dance powers under non-U.S. law in stand-al one chapter 15 cases would be | ess
equi vocal

Condor | nsurance does not represent the first instance that a U S. bankruptcy court
has been asked to decide whether a foreign representative in a chapter 15 proceeding
can seek to avoid transfers under non-U.S. law. In In re Loy, 2008 W. 906503 ( Bankr
E.D. Va. Apr. 3, 2008), the court ruled that a foreign representative could not sel
the debtor's real property free and cl ear of alien that was purportedly void or voi dabl e
under English | aw and section 549 of the Bankruptcy Code because the |lien was recorded
after the property becane part of the debtor's bankruptcy estate. The court acknow edged
that relief under the Bankruptcy Code's pre-bankruptcy transfer avoi dance and recovery
provi sions can be granted only if the debtor i sthe subject of acase under anot her chapter
of the Bankruptcy Code, while relief under section 549 regardi ng post-bankruptcy
transfers can be granted in a chapter 15 proceedi ng. Even so, thelLoy court ruled that
avoi dance under section 549 (regardless of the underlying substantive |aw) cannot be
granted in the context of a notion under section 363(f) to sell property free and cl ear
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because t he Bankruptcy Code requires that such relief be sought in an adversary
pr oceedi ng.

The content of this articleisintendedto provide ageneral guidetothe subject matter.
Speci al i st advi ce shoul d be sought about your specific circunstances.
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